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OCTOBER TERM, 1924. 


No. 4146. 


WILLIAM B. DAWSON, Appellant, 

V8. 

CLARA D. TAYLOR. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

The bill in this case was filed in the court below on 
March 26,1923, by the appellee, Clara D. Taylor (hereinafter 
called the plaintiff), against the appellant, William B. Daw¬ 
son (hereinafter called the defendant). 

The relief sought by the bill is the substitution of trustees 
in the place and stead of deceased trustees under a certain 
deed of trust made and executed by Margaret Boyd Dawson, 
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mother of plaintiff and defendant, recorded July 18, 1896, 
among the land records of this District, conveying parts of 
lots 3 and 4 in square 404 in the City of Washington, which 
trust was given to secure a certain note for one thousand 
dollars ($1,000), dated June 8, 1896, made by said Margaret 
Boyd Dawson to the order of the plaintiff and payable 
one year after date, with interest; and to correct an error in 
the description of the property sought to be conveyed thereby. 

After setting forth the execution and delivery of the note 
and trust and the error in description contained in the trust, 
the bill avers that said Margaret Boyd Dawson died on the 
7th day of July, 1921, seized and possessed of the real estate 
covered by said trust, leaving a last will and testament that 
had been duly admitted to probate and record, in and by 
which said last will and testament she devised said real 
estate as follows: 

“I devise to my heirs, Clara D. Taylor and William 
B. Dawson, to them and their heirs and assigns for¬ 
ever, the premises at 807 Ninth Street, N. W., being- 
situated thereon one frame house, first satisfying a 
mortgage of $1,000.00 held by Clara D. Taylor:” 

that she did not leave personal estate sufficient to pay the in¬ 
debtedness to plaintiff represented by said note; that the full 
amount of said note, with interest from its date, was due and 
payable to plaintiff; that by the above-quoted language of the 
will the deceased acknowledged the said note and trust to be, 
at the date of said will, in full force and virtue and the in¬ 
debtedness represented by the note to be due and unpaid, 
and that by reason of the death of the trustees named in said 
trust plaintiff is entitled to have a trustee appointed in their 
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place and stead to execute the trusts of the said deed of trust 
(R., pp. 1-4). 

The defendant answered the bill stating that he had no 
knowledge respecting the alleged making, execution, and 
delivery by his mother of the $1,000 note and the deed of 
trust securing the same, as set forth in the bill, and averred 
that if the meaning of the language employed in the will of 
his mother is necessary to a determination of the issues made 
by the bill the court should have before it the entire will and 
not a mere fragmentary 'portion of one of the sentences con¬ 
tained in the will. 

The answer denied that the plaintiff was entitled to the 
relief sought by her bill for the following reasons: 

“First. This court is without power to appoint a 
trustee under the alleged deed of trust referred to in 
the bill of complaint because any remedy plaintiff may 
claim based upon said deed of trust is barred by the 
Statute of Limitations. 

“Second. Any remedy said plaintiff may have re¬ 
specting the alleged indebtedness purporting to be 
secured by said alleged deed of trust is barred by the 
Statute of Limitations. 

“Third. The said plaintiff has been guilty of gross 
laches, unexplained in said bill, and by reason thereof 
is not entitled to the relief she seeks in and by said 
bill. 

“Fourth. If the said plaintiff seeks at the hands 
of this court the substitution of a trustee under the 
alleged deed of trust referred to in the said bill for 
any purpose other than the releasing of said deed of 
trust of record, she is, under the terms, provisions and 
conditions of the will of her mother, referred to in 
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said bill, estopped from seeking such relief at the 
hands of this court. 

“Fifth. If the said plaintiff is seeking the substi¬ 
tution of a trustee under said alleged deed of trust 
referred to in said bill for the purpose of advertising 
and selling the property in said bill described because 
of a default in the payment of the alleged indebted¬ 
ness purporting to be secured by said alleged deed of 
trust, said plaintiff is not entitled to such relief at the 
hands of this court for the following reasons: 

“(a) Any remedy based upon said alleged deed of 
trust is barred bv the statute of limitations. 

4 / 

“(6) The alleged indebtedness purporting to be 
secured by said alleged deed of trust is barred by the 
Statute of Limitations. 

“(c) Because under the terms, provisions and con¬ 
ditions of the said will of plaintiff’s said mother said 
plaintiff’ is estopped to seek the aid of this court for 
any such purposes. 

“(</) Because for this court to grant the said plain¬ 
tiff any such relief would be to aid her in the per¬ 
petration of a wrong, in this, that it would enable said 
plaintiff to defeat the terms, provisions and condi¬ 
tions of the said will of said plaintiff’s mother while 
said plaintiff is at the same time claiming under said 
will a valuable interest in the real estate owned bv 

c 

her said mother and described in the bill of com¬ 
plaint herein.” 


At the trial of the case testimony was offered as to the 
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making, execution, and delivery of the note and trust and the 
error in description in the latter (R., pp. 11-12). A certified 



copy of the will was offered, which will be found at pages 6, 
7, and 8 of the record. 

It further appeared from the testimony of the plaintiff 
(R., p. 12) that before and ever since the death of her 
mother the defendant has occupied a portion of the premises 
involved, where he conducts a printing business, and that 
her 'purpose in filing the bill herein and securing the sub¬ 
stitution of trustees under the deed of trust securing the 
$1,000 note teas to have the substituted trustees advertise and 
sell the property as for default in the payment of said note. 

On December 21, 1923, the court signed a decree reform¬ 
ing the deed of trust by correcting the error in description 
therein and substituting trustees in the place and stead of the 
deceased trustees named therein to execute the trusts thereof 
and vesting in the substituted trustees all the title and powers 
vested by the trust in the deceased trustees (R., p. 9). The 
deed of trust contains the usual provision for advertisement 
and sale at the request of the party secured of the property 
conveyed upon default in the payment of the note (R., pp. 
11 - 12 ). 

From the decree so entered this appeal is prosecuted (R., 
]>. 9). 


Assignments of Error. 

1. The court erred in holding that the plaintiff was en¬ 
titled to the relief prayed for in her bill and in passing the 
decree of December 21, 1923, granting her such relief. 

2. The court erred in holding that under the terms and 
provisions of the will of plaintiff’s mother the plaintiff is 
entitled to the substitution of trustees under the deed of trust 
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referred to in the bill for the purpose of having the property 
conveyed by the said deed of trust sold and the proceeds ap¬ 
plied in satisfaction of the debt secured thereby. 

3. The court erred in holding that the plaintiff, while 
claiming and accepting benefits under the will of her said 
mother, is nevertheless entitled to maintain a suit in equity 
and obtain a decree therefrom, the purpose and effect of 
which is to defeat the plain intent and purpose of the tes¬ 
tatrix as expressed in her will. 

4. The court erred in holding that under the proper con¬ 
struction of the will of plaintiff’s mother it was the intention 
of the testatrix to acknowledge the indebtedness secured by 
said deed of trust so as to relieve and remove the same from 
the bar of the statute of limitations. 
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ARGUMENT. 

I. 

It will be observed that at the time of the death of the 
mother of plaintiff and defendant the $1,000 note and the 
trust securing the same were 25 years old. No interest had 
ever been paid upon the note, according to the averments of 
the bill. Indeed, the four interest notes which the deed of 
trust recites, representing the quarterly installments of inter¬ 
est upon the principal of the note, were never signed by the 
maker of the note (R., pp. 2-3). 

The bill in this case was not filed until one year and eight 
months after the death of the maker, or nearly 27 years after 
the making of the note and trust. The answer of the de¬ 
fendant asserts under oath that he was without knowledge 
as to the making and delivery of the note and trust. No 
explanation is offered by the plaintiff in her bill or in her 
testimony why she waited all these years before asserting any 
claim to the principal debt or interest thereon; but she now 
claims that she is entitled to demand payment, not only of 
the principal debt of $1,000, but interest thereon at the rate 
of 6 per cent per annum from the date of the note, June 9, 
1896, a sum equal to almost double the amount of the prin¬ 
cipal, “without rebate, deduction, or allowance of what kind 
soever” (R., p. 3). A reincarnation, in skirts, of Shylock! 

While the note in question promises to pay $1,000 12 
months after date, “with interest,” yet it also appears from 
the bill that at the time the trust was given (R., pp. 2-3) 
four promissory notes for $15.00 each, representing the 
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interest on the principal, were made out to the order of the 
plaintiff payable in 3, 6, 9, and 12 months after date, with 
interest at the rate of G per cent per annum, “payable quar¬ 
terly from maturity until paid,” but the same were never 
signed or delivered to the holder of the $1,000 note. This 
casts some doubt as to whether, as matter of fact, it was 
intended that the maker of the note should pay any interest 
at all. Assuming, however, that interest was to be paid, the 
most the maker of the note contracted to pay was interest on 
the principal of the note for one year. No rate being fixed, 
the rate allowed by law would apply. But after maturity 
of the note, it is respectfully submitted, the holder of the 
note, if entitled to interest at all, would be so entitled, not by 
virtue of any promise on the part of the maker of the note 
to pay, but only by operation of law, and then not strictly as 
interest, but more as damages. 

“Although a contract provides for the payment of 
interest, where no provision is made for payment of 
interest after maturity, an award of interest for de¬ 
tention of payment is made by way of damages.” 

Carpus Juris, vol. 17, p. 814. 

“The contract being entirely silent as to interest if 
the notes should not be punctually paid, the creditor 
is entitled to interest after that time by operation of 
law, and not by any provision in the contract.” 

Brewster vs. Wakefield, 22 IIow., 118, 120; 
63 U. S., 301, 303. 

In view, however, that it does not appear any demand was 
ever made for the payment of the principal of the note or 
interest thereon, and no claim ever asserted until more than 
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25 years after the note became due, the holder of this note 
should not, especially in a court of equity, be held to be 
entitled to interest for more than the year for which the note 
was made. 

“Interest is given on money demands as damages 
for delay in payment, being just compensation to the 
plaintiff for a default on the part of his debtor. 
When it is reserved expressly in the contract, or is 
implied by the nature of the promise, it becomes part 
of the debt, and is recoverable as of right, but when 
it is given as damages, it is often matter of discretion. 
* * * But where interest is recoverable, not as 

part of the contract,' but by way of damages, if the 
plaintiff has been guilty of laches in unreasonably 
delaying the prosecution of his claim, it may be 
properly withheld. Bann vs. Dalzell, 3 C. & P., 376; 
Newell vs. Keith, 11 Yt., 214; Adams Express Com¬ 
pany vs. Milton, 11 Bush, 49.” 

BedHeld vs. Ystalyfera Iron Co., 110 U. S., 176. 


See also: 

United States vs. Sanborn, 135 U. S., 271; 

Redfield vs. Bartels, 139 U. S., 694. 

In an action at law plaintiff could not recover either the 
principal of this note or interest thereon, for any cause of 
action thereon became barred by the statute of limitations, 
three years after its maturity (Code, Section 1265). 

Likewise any remedy under the deed of trust became 
barred by the statute of limitations 15 years after its execu¬ 
tion (Code, Sec. 1265). 

Statutes of limitation are of equal binding force in equity 
as at common law. 

Sis vs. Boarman, 11 App. D. C., 116. 
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At the trial of the case plaintiff testified that “her purpose 
in filing this bill and securing the substitution of trustees 
under the deed of trust securing said $1,000 note was to 
have the substituted trustees advertise and sell the property 
as for default in the payment of said note” (R., p. 12). 

Although, as above shown, she is seeking the enforeement 
of a claim long since barred by limitation, nevertheless, 
should the substituted trustees appointed by the decree ap¬ 
pealed from undertake to advertise and sell the property for 
the purpose of enforcing payment of this alleged debt, prin¬ 
cipal and interest, defendant could not, by way of a bill for 
injunction, avail himself of his rights under the statute of 
limitations, for this court has held, in Talbott vs. Hill, 40 
App. I). C., 06: 

“The Statute of Limitations is available only as a 
defense, and never as a cause of action.” 

II. 

In an effort to extricate herself from the law of limita¬ 
tions, plaintiff' in her bill sets forth a fragment of a sen¬ 
tence of the will of her mother, which she asserts in the 
tenth paragraph of the bill operates as an acknowledgment 
of the note and trust as being in full force and virtue and 
the indebtedness represented by the note then to be due 
and unpaid. This fragmentary portion of the will so set 
forth is stated in a manner not indicating it is but a por¬ 
tion of a sentence, and no copy of the will is filed as an ex¬ 
hibit to the bill. The portion of the sentence set forth in 
the bill is set forth below in the left-hand column, and the 
entire sentence contained in the will in a parallel column: 
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“I devise to my heirs, Clara D. 
Taylor and William 13. Dawson, 
to them and their heirs and as¬ 
signs forever, the premises at <S07 
Ninth Street N. W., being situ¬ 
ated thereon one frame house, 
first satisfying a mortgage of 
$1,000 held by Clara D. Taylor.” 


“I devise to my heirs, Clara D. 
Taylor and William B. Dawsou, 
to them and their heirs and as¬ 
signs forever, the premises at 
807 Ninth Street N. W., being 
situated thereon one frame 
house, first satisfying a mortgage 
of $1,000 held by Clara D. Tay¬ 
lor ; then share and share alike, 
the same not to be sold without 
the full consent of both parties.” 


Section 1272 of the Code provides that— 

“No provision in the will of a testator devising his 
real estate, or any part thereof, subject to the pay¬ 
ment of his debts, or charging the same therewith, 
shall prevent the statute of limitations from operating 
against such debts, unless it plainly appears to be the 
testator’s intention that it shall not so operate.” 


Does it plainly appear from the will that the testatrix in¬ 
tended to acknowledge this note and trust to be “in full 
force and virtue,” as alleged in the bill, with power in the 
trustees named in the trust to advertise and sell the prop¬ 
erty, at the request of the party secured, upon default in 
the payment of the note? Can it be imagined this testa¬ 
trix intended by her will that immediately upon her death 
her daughter should be in a position to demand of the 
trustees under the trust that they advertise and sell the 
property as for a default that had existed for more than 17 
years at the time the will was made and for 25 years at the 
time of her death, from which date her will speaks? Can 
it be reasonably argued from the language of the will set 
forth in plaintiff’s bill as a basis for the contention that 
the testatrix thereby acknowledged the note and trust as 
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“in full force and virtue” intended any such thing, when, 
. in the same sentence in which such language is used, plain¬ 
tiff found existing, but withheld from the court, the plain 
statement that “the same (property covered by the trust) 
not to be sold without the full consent of both parties," 
daughter (holder of note) and son, to whom the property 
is devised by the will? 

This provision of the will is not the only one negativing 
any such intention on the part of the testatrix. On the 
contrary, a careful reading of the will shows that the thing 
uppermost in the mind of the testatrix was that her son 
should have the right to occupy the property, or a portion 
thereof, under conditions set forth in the will, as long as he 
wished. In the same paragraph in which she refers to the 
“mortgage of $1,000" held by her daughter, she states: 

“I desire that the said William B. Dawson be per¬ 
mitted to occupy the said premises as long as he may 
desire provided he pay a monthly rental to the said 
Clara D. Taylor or heir of thirty dollars.” 

And, again, after making certain specific conditions with 
reference to the “residence” portion of the premises, she says: 

“The restrictions hereinabove mentioned apply to 
the living or resident portion of the premises and are 
not to interfere with the occupancy of that portion 
now occupied by William B. Dawson as an office, it 
being so willed by me that he be permitted to occupy 
same as an office, &c.” * * * 

This right of occupancy on the part of the son was to con¬ 
tinue even after the death of the daughter and her share 
passing to the granddaughter, for the will further provides: 
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“Furthermore, I desire that in the case of the death 
of Clara D. Taylor, her heir Nellie Boyd Taylor shall 
inherit her share in the premises situated at 807 
Ninth Street N. W. All matters pertaining to occu¬ 
pancy of premises, payment of rental, amount of 
rental to be paid, taxes and expenses, to be under 
the same conditions between Nellie Boyd Taylor and 
William B. Dawson as they are herewith set forth 
between Clara D. Taylor and William B. Dawson.” 

This is likewise true with respect to a sale of the prop¬ 
erty. For the will not only provides, as hereinbefore shown, 
that the property shall not be sold without the full consent 
of daughter and son, but further provides that in the event 
of the death of the daughter and the vesting of that share 
in the granddaughter, Nellie Boyd Taylor, “the property 
to be sold only with the consent of both William B. Dawson 
and Nellie Boyd Taylor.” 

Thus it is seen that, although quite inartificially drawn, 
the will very plainly expresses the intention that the de¬ 
fendant should have the right to occupy a portion of the 
premises as an office, so long as he might wish, without in¬ 
terference on the part of the plaintiff or her daughter, and 
that the property should not be sold either in the lifetime 
of the plaintiff or her daughter without the consent of the 
defendant. 


III. 

Having demonstrated, as we think we have, that the 
paramount intention of the will, so far as the defendant is 
concerned, is that he should be permitted to occupy a portion 
of the premises as an “office” so long as he may desire, and 
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that the property should not be sold without his full consent, 
is the plaintiff in a position to seek at the hands of a court of 
equity the relief she asks in her hill, for the purpose, as she 
expressly declares in her testimony, of having the property 
advertised and sold as for default in the payment of the 
$1,000 note? 

Is she not estopped in equity and good conscience from 
asking for such relief, even assuming, pro aryumento, that 
she possesses a naked legal right in the premises? 

It appears from her testimony that “before and ever since 
the death of her mother the defendant, William B. Dawson, 
has occupied a portion of the premises where he conducts a 
printing business” (R., p. 12). There is no pretense that 
his occupancy of the premises is not in strict conformity to 
the provisions of the will. 

In this connection, it is important to bear in mind that the 
undivided half interest in the property owned by the plain¬ 
tiff belongs to her by virtue of the devise to her by the will 
of her mother. 

Claiming as she does the valuable interest under the will, 
she is under the law bound, so far as she can, to give effect to 
its provisions rather than to undertake to do that which will 
defeat its specific provisions or plain intent. 

While no case has been found with facts such as exist in 
the instant case, the fundamental principles of equity juris¬ 
prudence applicable have been applied in many decisions, 
and are, we submit, decisive of the issues here involved. 

In the case of Carmen vs. Fox Film Corporation, 15 A. L. 
R., 1209, 1212, the court says: 

“The plaintiff in her complaint alleged that the 
contracts with the defendants were signed, executed, 
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and delivered to the plaintiff by the defendant in the 
City and State of New York. The answer does not 
deny this allegation. But the defendants claim that 
in fact the contracts were executed in California, and 
that under the law of that State they were binding 
upon her, as in California a young woman becomes of 
age at eighteen. Under the New York law a young 
woman does not become of age until she reaches 
twenty-one. The court below, in view of the allega¬ 
tion in the complaint and the failure in the answer to 
deny it, has held that the contracts between the plain¬ 
tiff and the defendants were New York contracts and 
governed by the New York law, and therefore void¬ 
able, as under New York law the plaintiff was not of 
age when she signed them. It is contended that this 
was error, and that the capacity of parties to contract 
is to be determined bv the law of the domicil, or, ac- 
cording to some authorities, by the law of the place of 
performance. In the view we take of this case it is 
not material whether the contract was binding and 
breached, or voidable and avoided. In either case 
the conduct of the plaintiff has been such as entitles 
her to no relief in this court. According to her own 
allegations in her complaint, she was a minor when 
she entered into the contract with Keenev, and she 
misled him into making the contract by representing 
that she was free to make it, when in fact she was 
morally not free to make the contract, and there was 
doubt whether she was legally free to make it. If 
the contracts with defendants were valid, she was 
under a legal and moral obligation not to make the 
contract with the Keeney corporation. And if the 
contracts were voidable because of her infancy, then, 
while she was under no legal obligation to recognize 
them, she was under a moral obligation to abide by 
them, and good faith required her to continue to ren- 
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der the services she had agreed to give. In either case 
her action in repudiating her pledged word was mis¬ 
conduct of which no person of honor and conscience 
would have been guilty. That no action could be 
brought against her at law because of what she did 
does not alter the moral character of her act. And 
when she comes into a court of conscience and asks its 
affirmative aid to assist her in carrying into effect 
the inequitable arrangement, into which she unfaith¬ 
fully entered, the appeal falls on deaf ears. One who 
comes into equity must come with clean hands, and 
her hands are not clean. The testimony discloses 
that reliance cannot be placed upon her agreements 
which the law does not oblige her to keep, and that 
for a money gain to herself she unscrupulously disre¬ 
garded her express contracts. 

“In Story’s Equity Jurisprudence, 14th ed., vol. 1, 
sec. 99, the rule is laid down as follows: ‘Equity im¬ 
peratively demands of suitors in courts fair dealing 
and righteous conduct with reference to the matters 
concerning which they seek relief. He who has acted 
in bad faith, resorted to trickery and deception, or 
been guilty of fraud, injustice, or unfairness, will ap¬ 
peal in vain to a court of conscience, even though in 
his wrongdoing he may have kept himself strictly 
‘within the law.’ Misconduct which will bar relief 
in a court of equity need not necessarily be of such a 
nature as to be punishable as a crime or to constitute 
the basis of a legal action. Under this maxim, any 
wilful act in regard to the matter in litigation, which 
would be condemned and pronounced wrongful by 
honest and fair-minded men, will be sufficient to make 
the hands of the applicant unclean. Both courts and 
textwriters have repeatedly spoken upon this subject 
in no uncertain language.” 

In Pomeroy’s Equity Jurisprudence, 3d ed., vol. 
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1, Sec. 398, it said: “Whatever may be the strictly 
accurate theory concerning the nature of equitable 
interference, the principle was established from the 
earliest days that, while the court of chancery could 
interpose and compel a defendant to comply with the 
dictates of conscience and good faith with regard to 
matters outside of the strict rules of the law, or even in 
contradiction to those rules, while it could act upon 
the conscience of a defendant and force him to do 
right and justice, it would never thus interfere on be¬ 
half of a plaintiff whose own conduct in connection 
with the same matter or transaction had been un- 
conscientious or unjust, or marked by a want of good 
faith, or had violated any of the principles of equity 
and righteous dealing which it is the purpose of the 
jurisdiction to sustain. While a court of equity en¬ 
deavors to promote and enforce justice, good faith, up¬ 
rightness, fairness, and conscientiousness on the part 
of the parties who occupy a defensive position in ju¬ 
dicial controversies, it no less stringently demands 
the same from the litigant parties who come before it 
as plaintiffs or actors in such controversies.” 

The maxim that one who comes into equity must 
come with clean hands expresses rather a principle of 
inaction than one of action. It means that equity 
will refuse its aid in any manner to one seeking its 
active interposition if he has been guilty either of 
unlawful or inequitable conduct respecting the sub¬ 
ject-matter of the litigation. 

An illustration of the maxim is found in the atti¬ 
tude of courts of equity in the matter of specific per¬ 
formance. A court of equity always refuses specific 
performance of a contract which has been obtained by 
the plaintiff by sharp and unscrupulous practices, by 
overreaching, by concealment of important facts, 
even though not actually fraudulent. The contract 
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may be a legal one, against which no defense could be 
set up at law, and one which a court of equity would 
not cancel. But if it has been procured by uncon- 
scientious means a court of equity refuses specific per¬ 
formance. Pom. Eq. Jur., 3d ed., Sec. 400. 

The right which one seeks to enforce in a court of 
equity must be one which in and of itself appeals to 
the conscience of a chancellor. Mr. Justice Brewer, 
speaking for the court in Deweese v. Reinhard, 165 
U. S., 386, 290; 41 L. ed., 757, 759; 17 Sup. Ct. Rep., 
340, 341, said: “A court of equity acts only when and 
as conscience commands and if the conduct of the 
plaintiff be offensive to the dictates of natural justice, 
then, whatever may be the rights he possesses and 
whatever use he may make of them in a court of law, 
he will be held remediless in a court of equity.” 

In T. B. Harms & Francis, Day & Hunter v. 
Stern, 145 C. C. A., 531, 534, 231^ Fed., 648, this 
court said: “The plaintiffs are in a court of equity, 
which is a court of conscience, which within the scope 
of its powers is governed by its own rules. It stays 
its hands and withholds its aid whenever it is asked 
to do that which it deems to be against conscience.” 

In Weegham v. Killefer (D. C.), 215 Fed., 168, 
the complainants sought an injunction to restrain the 
defendant from playing baseball with any club other 
than their own. It was found by the court that he 
was a player of unique, exceptional, and extraordinary 
skill. But complainants, knowing that he had 
entered into an unenforceable agreement to play as a 
member of another club, had induced him, by the 
offer of a larger salary, to break his agreement and 
play with their own club. Then he was induced to 
repudiate the agreement with the complainants and to 
enter into a new agreement to play with the club with 
which he had originally contracted. An injunction 
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was sought by complainants to restrain him from do¬ 
ing so. This was refused on the ground that com¬ 
plainants’ conduct in inducing him to break his un¬ 
enforceable agreement was such misconduct in regard 
to the matter in litigation as honest and fair-minded 
men would condemn and pronounce wrongful, and, 
although insufficient to constitute the basis of legal 
action, was quite sufficient to bar relief in equity. 
The complainants’ hands were not clean. The case 
was appealed to the circuit court of appeals for the 
sixth circuit and was affirmed, L. R. A. 1915A, 820; 
131 C. C. A., 558; 215 Fed., 289.” 

In Glenn vs. Fisher, 5 John’s Ch., 35, Chancellor Kent 

savs: 

“He who accepts a benefit under a will must con¬ 
form to all its provisions, and renounce any right in¬ 
consistent with them. This is an obvious and settled 
principle of equity. He accepts of the devise 
under the conditions of conforming to the will, and a 
court of equity will compel him to perform the con¬ 
dition; for no man, says Chief Baron Eyre (Blake vs. 
Bunberry, 1 Ves. Jr., 523), shall be allowed to disap¬ 
point a will under which he takes a benefit.” 

In Gore vs. Stevens, 1 Dana., 201, one of the grounds of 
defense was that he received benefits from the will, and 
therefore could not set up a defense inconsistent with the 
will. The court said: 

“It is one of the leading maxims in equity ‘that a 
person shall not claim an interest under an instru¬ 
ment, whether a deed or will, without giving full effect 
to that instrument as far as he can.’ ‘If the testator 
gives what is not his property, but which he supposes 
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to be his, and gives to the person whose property it is 
an interest by his will, that person will not be per¬ 
mitted to defeat the disposition where it is in his 
power, and yet take under the will; and the same rule 
applies, though the testator knew he had no right to 
dispose of the lands, and yet knowing it, takes upon 
himself to dispose of them.’ 

“No principles are better established by authority 
than the foregoing, which are extracted from 2 Madd. 
Ch., 48. It results from their application, that if the 
testator knowingly attempted to devise land, which 
belonged to his son Benjamin, and in the same will 
made a provision for his said son, he could not claim 
the benefit of such provision without surrendering 
the title to the land in favor of the devisee to whom it 
may have been given. 

“But his counsel contend that he is not asking the 
chancellor for relief; on the contrary, it is urged that 
he is acting in defense of his fireside. We think his 
attitude can make no difference. As complainant or 
defendant he must equally submit to all the provisions 
of the will, or renounce its benefits. He has already 
taken its benefits. Shall he now say, ‘I ought not to 
have received them'? We cannot tolerate such a 
defense. The act of receiving the benefits or legacies 
of the will, is an election to abide by its provisions, if, 
at the time, he had a knowledge of all his rights.” 

In Ilyde vs. Baldwin, 17 Pick, 308, it is said: 

“It is now a well settled rule that if any person 
shall take any beneficial interest under a will, he shall 
be held thereby to confirm and ratify every part of the 
will, or in other words, a man shall not take any 
beneficial interest under a will, and at the same time 
set up any right or claim of his own, even if other- 
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wise legal and well founded, which shall defeat or 
in any way prevent the full effect and operation of 
every part of the will.” 

In conclusion, we submit to this court, as did the defend¬ 
ant to the court below in his answer (R., p. 6), that the 
plaintiff is not entitled to the relief she seeks “Because for 
this court to grant the plaintiff any such relief would be to 
aid her in the perpetration of a wrong, in this, that it would 
enable said plaintiff to defeat the terms, provisions, and con¬ 
ditions of the said will of said plaintiff’s mother while said 
plaintiff is at the same time claiming under said will a valu¬ 
able interest in the real estate owned by her said mother and 
described in the bill of complaint herein.” 

Respectfully submitted, 

BENJAMIN S. MINOR, 

II. PRESCOTT GATLEY, 

HUGH B. ROWLAND, 

Attorneys for Appellant. 
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IN TIIE 


$<mrt of Ideals, district of |,olumBia. 


OCTOBER TERM, 1925. 


No. 4371. 


CLARA D. TAYLOR and JOSEPH Y. REEVES, Trustee, 

Appellants. 


vs. 

ARTHUR P. DRURY, Trustee. 


BRIEF I> BEHALF OF APPELLEE. 


T. 

Statement of the Case. 

On June 9, 189G, Margaret Boyd Dawson, the mother of 
the appellant Clara I). Taylor and William B. Dawson, gave 
Clara D. Taylor her promissory note for one thousand dollars 
($1,000), dated June 9, 1896 (R., p. 2). The note was 



made payable “twelve months after date, with interest” (IF, 
p. 2), and was secured by a deed of trust on lots three and 
four in square four hundred and four, in the District of 


Columbia, dins deed of trust named S. Norris Thorne and 


Fred II. Smith as trustees and was duly recorded (lb. p. 2). 
Under the trust the trustees were given the usual power to 
advertise and sell the property, at the request of the party 
secured, upon default in payment of the note (IF, p. 2). 

The maker of said note, Margaret Boyd Dawson, died 
July 13, 1021. On March 20, 1023, Clara D. Tavlor tiled 
a bill in the Supreme Court of the District of Columbia re¬ 
questing the reformation of the description of the property 
referred to in said deed of trust and seeking the appointment 
of new trustees, those named in the deed of trust having 
long since died (IF, p. 2). 

On December 21, 1923, the appellant Beeves and ihe ap¬ 
pellee Drurv were substituted as trustees in the place and 
stead of those named in the deed of trust (IF, p. 2). This 
decree was affirmed by this Court on March 2. 102.") (Dawson 
vs. Taylor, 53 \V. L. IF, 247). 

Subsequently, on March 23, 1025, Henry E. Davis, 
Esquire, as attorney for Clara D. Taylor, called upon said 
trustees, Reeves and Drury, in writing, to sell said property 
(R., p. 4). Immediately thereafter said trustees were noti¬ 
fied by Messrs. Minor, Gatley and Rowland, as attorneys for 
William B. Dawson, that on March 0, 1025, they had ten¬ 
dered the sum of $1,000.00 in full settlement of the note 
(IF, p. 0), which amount was claimed to be all that was due 
thereon. Said trustees were further notified that in the 


situation a sale must be made at their own risk and upon 
their own responsibility (R., p. 5). 
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Appellee Drury, trustee, thereupon requested his cotrustee, 
Reeves, to join with him in seeking the instruction of the 
Supreme Court of the District of Columbia in the premises 
and, upon his refusal to do so, filed this bill seeking the in¬ 
struction and guidance of the Court (R., p. 3). 

The appellants Taylor and Reeves moved to dismiss the 
bill, but upon a hearing the Court denied the motion to dis¬ 
miss and held that said Clara D. Taylor was entitled to 
interest on said note for one year only (R., p. 11), and later 
enteied an order instructing the trustees accordingly (R., p. 
11), from which order this appeal was taken (R,, p. 12). 

ARGUMENT. 

The assignments of error may, for convenience, be grouped 
under two classifications: 

1. The trustee had no right to seek the instruction of the 
Court (Assignments 1. 2, 3, and 7, R., p. 12). 

2. The Court erred in holding that interest was payable 
on said note for one year only (Assignments 4, 5, and 6, R., 

p. 12). 

The assignments of error will, therefore, be treated under 
these classifications. 

I. 

The Trustee Had a Right to Seek the Instruction of 

the Court. 

It is the undoubted law that a trustee has a right to the 
assistance of a court of equity in performing the duties im¬ 
posed upon him by the trust under which he is acting, and 
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to obtain instructions from the Court when he is in doubt 
as to the proper action to be taken by him. 

‘‘Whenever there is any bona fide doubt as to the 
true meaning and intent of provisions of the instru¬ 
ment creating the trust, or as to the particular course 
which he ought to pursue, the trustee is always en¬ 
titled to maintain a suit in equity, at the expense 
of the trust estate, and obtain a judicial construction 
of the instrument, and directions as to his own 
conduct." 

Pomeroy, Equity Jurisprudence (*2d Ed.), 
par. 1004. 

“A trustee cannot be expected to incur the least 
risk, and therefore if the equities be not perfectly 
clear, he should decline to act without the sanction 
of the Court, and he will be allowed all costs and ex¬ 
penses incurred by him in an application for that 
purpose/’ 

Lcwin, Trusts ( 1st Ed., vol. 1), p. 850. 


“Where the duty of a trustee is involved in doubt, 
it is his right to ask and receive the aid and direction 
of a court of equity to the extent that his necessities 
may require.” 

Traphagen cm. Eevv, 45 N. J. Eq., 448. 


Certainly no distinction can be drawn in this case as to 

k! 

the kind of trustee, for the trustee making this application 
was not only appointed by order of the Court to which he 
applied for instructions, hut was also trustee by virtue of the 
powers of the deed of trust given by the party to secure the 
note. In either view, whether trustee by virtue of the Court 
decree or by virtue of the deed of trust, appellee was a trumtee 


o 


and as such entitled to seek the advice ’of the Court as to the 
course he ought to follow. 

Can it be said that appellee had no bona fide doubt as to 
the course to be pursued by him? 

At the trial of the equity cause between Clara D. Taylor 
and William B. Dawson, which was the subject of the appeal 
passed on by this Court in its decision reported in 53 Wash¬ 
ington Law Reporter, 247, Dawson had contended that ap¬ 
pellant Taylor was not entitled to receive interest on the 
note for a period of more than one year from and after the 
date of said note. This contention was based upon the fact 
that no interest had ever been paid on said note; no demand 
had ever been made for the payment of cither principal or 
interest; the note itself only contracted for the payment of 
interest for twelve months, and the right to recover interest 
for a greater period, as damages, was lost by laches; and, 
further, that as four interest notes, representing quarterly 
installments of interest, recited in the deed of trust, had 
never been signed by the maker of the note, it was doubtful 
whether any interest was ever intended to be paid on the 
principal note. The same questions were raised by Dawson 
before this Court, and this Court had expressly declined to 
pass upon them, saying: 

“The appellants’ counsel have argued the question 
whether in case the court holds the mortgage debt to 
be enforceable, it would allow interest upon it for the 
entire period elapsed since the date of its execution. 
That question, however, is not involved in the present 
issue, for this proceeding is designed merely to put 
the appellee in the same situation with respect to the 
enforcement of the deed of trust, which she would 
have been in were the trustees therein named still 





living. Accordingly the relief granted to the appel¬ 
lee by the lower court, omitting the clerical reforma¬ 
tion of the deed, consisted of no more than the ap¬ 
pointment of new trustees, who were invested with 
the same powers as were possessed by their predeces¬ 
sors under the deed of trust. It is true that this 
necessarily implied that the appellee was a creditor 
whose debt was secured bv the deed of trust and was 
unpaid, but that court entered no finding or decree 
as to the amount of the debt. The relief granted to 
the appellee below did not depend in any manner 
upon the exact amount due her upon her claim, 
hence we make no finding and express no opinion on 
the subject of interest, nor is that subject adjudicated 
in this case/’ 

Appellee, then, was placed in the position by Taylor and 
Dawson with their conflicting claims, of being called upon 
to decide a question which this Court had expressly stated it 
would not then decide. When a tender had been made by 
Dawson of the whole amount claimed by him to be due under 
the note, appellee was obliged to decide for himself whether 
or not that was all that was actually due on said note or seek 
the aid of a court of equity. Not unnaturally, and we sub¬ 
mit quite properly, appellee chose to seek the advice of the 
Court. 

At no time did appellee, as stated in the brief for the ap¬ 
pellants (p. 2). object to complying with the request to sell 
the property on the ground that, as the note in question was 

barred bv the statute of limitations and revived only bv 
*/ «• • 

virtue of a provision of the maker’s will, interest for one 
year only was collectible. On the contrary, appellee has 
always taken the position that, under the circumstances, he 



was unable to decide what sum was due on tlie note, and it 
was for this reason that the present bill was tiled (R., p. ;>). 

It must also he apparent from the situation of this ease, 
as well as what appears herein, that the language of the 
opinion of this Court was not the inspiration of this ease, as 
contended by appellee’s eotrustee and Mrs. Taylor (Appel¬ 
lants’ Brief, p. 4). The question of the amount due on 
this note was raised hv Dawson long before appellee became 
trustee. 


The action suggested by appellee’s eotrustee, Reeves, did 
not relieve appellee’s duty in the premises. This suggestion 
was that the property be sold and that thereafter the trustees 
tile a bill interpleading Taylor and Dawson and at that time 
let the Court decide how much was due on the note (R., pp. 
3-10). 

This suggested action entirely lost sight of the fact that 
under the will of Margaret B. Dawson, the mother of said 
Clara I). Taylor and William B. Dawson, the said Dawson 


was to be “permitted to occupy the said premises as long as 
he may desire, provided he pay a monthly rental to said 
Clara D. Taylor or heir, of tliiity dollars” (R., p. 7), with a 
further provision in said will that certain restrictions set 
forth “are not to interfere with the occupancy of that por¬ 
tion now occupied by William B. Dawson as an office, it be¬ 
ing so willed by me that he be permitted to occupy same as 
an office even should he fail to comply with the stipulation 


as to the payment of rental * * * ” (R., p. 7). 

Manifestly, if the amount tendered in satisfaction of the 
note was the whole amount due thereon, appellee and his 


cotrustee in making a sale would deprive the said William B. 
Dawson of the right to occupancy thus given under the will. 
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The trustees then would be in the position of making a sale 
unlawfully, if the Court on a bill of interpleader should hold 
that only the face of the note and interest for one year was 
due. 

If the trustees had any right to come into a court of equity 
at all, they certainly had that right before doing an act 
which might irreparably injure one of the parties. 

II. 

•* 

"As to the Other Assignments of Error Based on the 
Proposition That the Court Below Erred in Holding 
That Interest H as Payable on Said >ote for One Year 
Only. 

Appellee takes the position now that he has assumed 
throughout the controversy, that, having obtained the in¬ 
structions of the Court as to the amount due, he is roadv and 
willing to abide by it. 

It is respectfully submitted appellee had the right, in his 
capacity as trustee, to seek and obtain the instruction of the 
Court in this case, and, having obtained it in good faith and 
being willing to abide by it, his right to be so instructed 
should be upheld and the judgment appealed from affirmed. 

Respectfully submitted, 

ARTHUR P. DRURY, 

T ruMce , A ppcllrc. 
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